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ROBERT A. HEINZE, WARDEN, et al., 


Appellees, 


APPELLEES! BRIEF 
JURISDICTIONAL STATEMENT 

Appellant, a California state frisoner, filed 
a@ motion in the United States District Court for the 
Northern District cf California, Northern Division, seeking 
leave to file, in forma pauperis, an application for 
a writ of habeas corpus pursvant to Title 28 U.S.C. 
Section 2241, The District Court denied the writ on 
its merits on August 29, 1962, and the District Court 
aiso denied appellant's application for a certificate 
of probable cause on December 3, 1962. 

Appellant filed a notice of appeal in propria 
persona with this Court on or about September 27, 1962. 
On March 7, 1963, ccunsel was appointed to represent 
appellant in this Court. Counsel prepared and filed an 
application for a certificate of probable cause on 


a 


uel, 1963. The Court entered its order on July 23, 
1963, granting a certificate of probable cause for 
eepeaierrom the district court's denial of the petition 
LOW iGibOmeiabeds Corpus. 

STATEMENT OF THE CASE 

It was alleged, among other things, in the 
petition for habeas corpus that appellant's state 
court conviction was void because appellant was not 
represented by counsel at the time the indictment was 
amended to show appellant's true first name. 

The state court judgment resulted from 
appellant's conviction of the sale of marijuana in 
violation of section 11531 of the Health and Safety Code 
With two prior felony convictions, The judgment was 
affirmed on appeal by the Second District Court of Appeal 
of the State of California on August 18, 1961, and is 
Gepouvodmin People v. Blair, 195 Cal.App.2d 1, 15 Cal. 
Fptre 9355 A petition for réhearing was denied 
September 1, 1961, and appellant's petition for a 
hearing by the California Supreme Court was denied 
October 11, 1961. Certiorari was denied on February 26, 
Meo2mCEIein vy. California, 369 U.S. 807, 7 L.Ed,2d 554, 
Beno sCt. O51}. 

Appellant filed a petition for a writ of 
habeas corpus with the California Supreme Court on 
April 17, 1961, alleging that he was then being denied 


Bes 


access to the courts, and that the trial records of his 
eonviction had been confiscated by the warden of Folsom 
State Prisor The petition was denied on May 24, 1961 


A petition for certiorari was denied December 4, 1961 


eo este) 651 } 

Appellant filed a petition for habeas corpus 
Pim@iemouoerior Court of the State of California, in and 
for the County of Sacramento, on January 23, 1962, wherein 
the allegations were substantially similar to those in 
tide jOreS@wie Wes This petition was denied February 19, 
1962 

tne tacts as set forth im respondent s brief 
in People v Blair, UGS Call Aojo 2c l, I Cal Bowie. as. 
ayee els) (Mo) likeness » 

"On November 13, 1959 Officer Willie Tusan, Jr , 
who had been assigned to the Narcotics Division of 
the Los Angeles police force from July 27, 1959 to 
March 1, 1960, was riding with Ernest Hammond, an 
informer who worked with Officer Tusan At ap- 
proximately 2-55 P M they drove past the southwest 
Comer Of Fifth and Crocker. The informer called to 


the appellant, who was standing near the corner of 


* The Clerk's and Reporter's Transcripts of the state trial 
court are lodged with the Court. Appellant lodged these 
records with the court below (see page 22 of petition). 
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Bei and Crocker. (Rep. Tr. pp 25-27.) Officer 
Tusan parked the car down the street near the corner 
and in a few minutes the appellant and another 
person walked up to the car and got into the back 
seat. The other person later turned out to be a 
person with a nickname of 'Blood' (Rep. Tr. p. 27.) 
ihewiniormer asked appellant if he was ready to go, 
to which appellant stated that he was. ‘'!Blood! 
told him and Officer Tusan to drive to 23rd and San 
Pedro Streets. (Rep. Tr. p. 28.) As they drove 
toward 23rd and San Pedro, appellant asked Officer 
Tusan how many ‘joints! he wanted to buy. To a 
MEPreOules Seller Sie User, BY Oibaw? Sajsowtises ei 
Noginvaianecusareule, He told appellant whaw sae 
wanted to buy fifteen ‘joints’. Appellant then told 
'Blood' to get fifteen marijuana cigarettes. (Rep. 
Tr. pp. 28-29.) Officer Tusan then gave Blood 
$7.50. ‘Blood! got out of the car and walked east 
G@emmeche alley. (Rep. Tr. p. 29. ) 

"During the time that appellant was in the 
ear, Officer Tusan got the name Clarence Blair. 
(eee Tr. p. 354) 

"When ‘Blood! returned, he got back into 
the car. Officer Tusan started the car and proceeded 
back toward 5th and Crocker Streets. A few minutes 
after Officer Tusan started the automobile and 


aie 


started to drive, ‘Blood! leaned over toward the 
front seat and dropped some marijuana cigarettes 
im@esthe front seat of the car. (Rep. Tr. p. 32.) 
"Blood' at that time said that he wanted Officer 
Tusan to 'stash' them somewhere while he was taking 
them back to 5th and Crocker Streets because he 
didn't want the police to stop his car and find the 
marijuana cigarettes in his car. (Rep. Tr. p. 33.) 
"Prior to getting out of the car, appellant 


pointed to a dark 1949 Chevrolet 4-Door, License No. 


LEX 199, which he said was the car that he was driving. 


Appellant said that he lived at 725 East 25th Street 
which was approximately one block from where they 
SiCOOOSCl OC) Mew Vletoecl!! Ciblic Gil wit @eie nC) fete) elaiel (sein 
the marijuana cigarettes. (Rep. Tr. pp. 34-35.) 
"After the appellant got out of Officer Tusan's 
ear, Officer Tusan went to the Police Administration 
Biome, the Narcotics Division, and placed his 
iiptals On cach one of the marijuana cigarettes, 
at which time he placed the marijuana cigarettes 
in an envelope and the envelope was sealed with 
Semaine wax. (Rep. Tr. p. 36.) He then turned 
Gaewenvelope and its contents over to his super- 
visor, Sergeant Cunning, and arranged for trans- 
portation of the large envelope with its contents 
to the Property Division, where it was booked for 
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safekeeping. (Rep. Tr. p, 36.) A chemist, an 
expert in the field of marijuana testified that he 
emlese five of the cigarettes at random, examined 
them chemically and microscopically, and was of the 
opinion they contained marijuana. (Rep. Tr. pp. 
Co t-15. ) 

"Officer Tusan testified before a secret hearing 
of the grand jury, and @ secret indictment was issued 
as a result of this hearing. (Rep. Tr. p. 37.) 
subsequent to this hearing there was a roundup of 
Suspeeved narcotics sellers and pushers in the 
Los Angeles County area, and the appellant was one 
of those persons picked up during that roundup. 
(ae te. pp. 37-38.) 

"Officer Tusan testified on cross examination 
that he found out that the appellant's name was 
Ciwwes Blair at the time of the interrogation 
after he was taken into custody. (Rep. Tr. p. 54.) 
Officer Tusan at the grand jury indictment did not 
Pioemune physical description of the appellant 
because the appellant was named. (Rep. Tr. pp. 55- 
56.) He testified that he knew appellant at the 
minewot trial as Charles Blair. (Rep. Tr. p. 35.) 

"On cross-examination Officer Tusan stated that 
when he testified before the grand jury, he thought 


that the appellant's name was Clarence Blair. (Rep. 
tp. peo ee) 
Bee 


“On January 25, 1960 Deputy Sheriff Ralph W. 
becker, an expert in fingerprint identification, 
Powbed appellant's fingerprints, and the card on 
which the fingerprints were placed was signed by 
ememoame of Charles Blair, (Rep. Tr. pp. 61-64. ) 
tieweeain rolled the appellants fingerprints at the 
Gimemor trial. (Rep. Tr. p. 65. ) 

"Deputy Sheriff Becker made a comparison of 
the fingerprints of the appellant which he had 
rolled on January 25, 1960 with the fingerprints 
evecaring, On the certifications of convictions from 
Missouri and California, and the fingerprint exemplar 
MacdemecmGMe Time Of trial. It was his opinion thas 
they were all made by the same person. (Rep. Tr. 
pp. 61-26, 66-67.) 

"Deputy Sheriff Becker testified that on the 
day of trial, when he was taking the appellant's 
fPumeerprints, the appellant said that he was guilty 


BULmmemwas going to Pet the jury decide. (Rep. Tr. 


SUMMARY OF ARGUMENT 


The amendment of the indictment to show appel- 


lant's first name as Charles rather than Clarence is 


authorized by statute in the State of California. Such 


amendment related to a matter of form and not of substance. 


An amendment of this type is permissible under federal law. 
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No possible prejudice could have resulted to 
the appellant by the absence of counsel at the time of 
amendment. State court record shows that the amendment 
was made prior to arraignment and plea. The constitutional 
rule that a defendant is entitled to counsel at all stages 
of the proceedings does not require the reversal of a 
conviction upon a showing that at some particular stage 
counsel was not in attendance. There must be a showing 
Cidtmnmewlack Of counsel resulted in prejudice to the 
rights of the defendant. Appellant cannot show prejudice 
im whitkS Case. 

An evidentiary hearing by the district court 
as to appellant's claim of suppression of evidence was 
not required in this case because such claim was fully 
Smoot dmuy mre eS have bial couru and wade quaire lly cev lewed 
on appeal. 

ARGUMENT 
2 THE INDICTMENT WAS PROPERLY AMENDED 

TO STATE APPELLANT'S TRUE GIVEN NAME 

AND HIS CONSTITUTIONAL RIGHT TO COUNSEL 

WAS NOT ABRIDGED 

It is argued that appellant's constitutional 
rights were violated in that he was not represented by 
Seunsel yar the time of the amendment te the indictment. 
dhe state court record shows that the indictment was 
amended on December 23, 1959, to show appellant's first 


name as Charles rather than Clarence, and that defendant 


oe 


Sbjieereo tO this amendment. The state court record 
also shows that this amendment was prior to arraign- 
Mengeand plea (CT 4, 4a, 5). 
Such amendment is authorized by statute. Section 
O53 Of wae Cailiivoimdie, eieill Come joirowalclens 
“When a defendant is charged by a fictitious 
or erroneous name, and in any stage of the pro- 
eeedings his true name is discovered, it must be 
LMSW CSG Wel wl SWloSSCiesic joicoeSercllialets , iS wleiric sales 
GOmMUNO MAGNO his beinaticharged™ by the name mentioned 
in the accusatory pleading." 
Section 989 of the California Penal Code relates 
BO PRGcecdings as to the true name of a defendant. This 
section provides: 
"When the defendant is arraigned, he must 
be informed that if the name by which he is pro- 
secuted is not his true name, he must then declare 
his true name, or be proceeded against by the name 
in the accusatory pleading. If he gives no other 
name, the court may proceed accordingly; but if he 
alleges that another name is his true name, the court 
must direct an entry thereof in the minutes of the 
arraignment, and the subsequent proceedings on the 
accusatory pleading may be had against him by that 
name, referring also to the name by which he was 


first charged therein." 
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Section 1009 of the California Penal Code 
authorizes an amendment without leave of court at any 
time before the defendant pleads or a demurrer to the 
original pleadings is sustained, and permits an amendment 
for any defect or insufficiency at any stage of the 
proceedings. 

Deewappelleanteratsecd Tiewpresent Issue as to 
MC MANc Memo mun Ol oN mInNGwe LNEMGNOnmapoca litirom the 
(VCs ieemeine oecond District Court or Appeal held that 
THEWeOmeencloOn Was Without merit and in connection 
therewith stated as follows: 

"Defendant argues that he was not sufficiently 
ACSAMG AP USC] INSWOIKS iwlaS fezhoxsl jhblicy hail wieieic Ine weiss jaKelie 
the person who was indicted. The evidence herein 
recited is ample to identify defendant as the person 
who participated in, was indicted for, and was 
Comiacred Of Selling marijuana cigarettes to Officer 
iieenee ln the Officers bestimeny before the grand 
jury he used what he believed to be defendant's correct 
Given name. Upon interviewing defendant he learned 
iemiooiieecrror, Hence the amendment of the indieE— 
MEAT CO SOW Ils wWiewlS Elwes intel, WaisielS ali jave) 
question but that defendant was sufficiently identi- 
ASC WOO wlae Cieziael jJAVAy . 

"Defendant complains that he was not represented 
by counsel when the indictment was amended to show 
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iMicmorue fame, Detendanemsdad, however, object 

tem@mc amendment.  Euieau 1s elear that defendant 
Wesmlog prejudiced in view of the provisions of Penal 
Code, section 953. The statement of the court in 
People v. Crooker, 47 Cal.2d 348, at page 353 [303 
Peece7o3|, 1S apposite on this point: 'To constitute 
Gereivabion of due process, however, the denial of the 
iSO neue accused TONbeyrenpresenved by counsel 

in every stage of the proceedings must have so fatally 
iIMmneccedsuhe recularityeo his trial and convicy ion 

as to violate the fundamental aspects of fairness 
amd@eresult in a miscarriage of justice. [Citations. ]' 
(See to the same effect Crooker v. California, 357 
mower o 39 [7S S.Ct. 1287, 2 LoEd.2d 1446); Feeney: 
Guano, 132 Cal.App.ed 554, 557-550 [282 P.2d 538]; 
iisenba wv. California, 314 0.8. 219, 236 [62 8,Ct. 
ag@mmco L.Ed, 166].)" People v, Blair, 195 Cal.App. 
Ocoee $15 eCAlAR tries 33. 


The state appellate court correctly decided that 


the amendment did not prejudice he GRR: The con- 
stitutional rule that a defendant is entitled to counsel 
at all stages of the proceeding does not require the 

ev ovoolol 2 CONnvVictlon Upom mere proot that at some 
particular stage counsel was not in attendance. There 
must be a showing that the lack of counsel resulted in 


prejudice to the rights of the defendant. This rule is 


Avis 


Semmmowia in Crooker v. California, 357 U. S. 433, 
omomereeteo,, 2 L.Bd, 2d PAS The court in the recent 
ec ems ocouedO Vv. lilinois, U.S. _; 12 L.Ed. 2d 
977, 84 S.Ct. __, commented upon the Crooker case 
as follows at page 986: 
wereoker y Califernia, 3257 Us 433, 2 Led 2d 
1448, 78 S Ct 1287, does not compel a contrary 
BesmuG La LneaGicase stihe Court merely rejected tne 
eooolMcem rule  SOUChiGMby sOcbIemonecimn, Ghav Yevery suaibe 
demiei of a request to contact counsel [is] an 
infringement of the constitutional right without 
regard to the circumstances of the case.' Id., at 
Huo, 2 Led 2d 1454. (Emphasis in original.) Tn 
its place, the following rule was announced: 
"t(S]tate refusal of a request to engage 
counsel violates due process not only if the accused 


is deprived of counsel at trial on the merits, 


homerlco if he 1s deprived of counsel for any pare 
Senos pretrial proceedings; provided that he is so 


prejudiced thereby as to infect his subsequent trial 
with an absence of "that fundamental fairness essential 
Goethe very concept of justice. . ..* The latter 
determination depends wpon ali the circumstances 

Smee coce.’ 357 US, at 4390-440, 2 L ed 2d at 


1454. (Emphasis added. )" 


ee 


No possible prejudice could have resulted to 
tiewappellant by the amendment here in question or by the 
emsemee ro: Counse!] av the time of the amendment. As 
Mrevioucly neted, the amendment was made prior to arraign- 
ievemamamolea, and the indictment was merely corrected to 
show appellant's true given name as Charles instead of 
CIA MEMS Ow CUEIMSIMNeS 5 Wis Tovey Oicalerijaerieiy, Ibabehesiol Coray wl 
indictment. Appellant has no constitutional right to be 
tried under an incorrect name. There seems to be some 
suggestion in appellant's brief that appellant was not 
SUI Le ei ly sWeleigiwal svete] losit@ies wl jesiehaicl jibe, Oi tinehnerel 
another way, appellant was not the person indicted. These 
areuments find absolutely no support in the state court 
record. The evidence shows that appellant was identified 
fy OLmicer susan as Lhe person who participated in the 
sale of marijuana cigarettes to him. Officer Tusan 
testified that at the time he testified before the grand 
fMry Mesthought the appellant's name was Clarence Blair; 
that during the interrogation after appellant was taken 
anto custody, he learned that his name was Charles Blair 
(RT 54). Thus, the amendment of the indictment to state 
appellant's true name was the logical and proper thing 
tO do after his true name was ascertained by the officer. 
dhe evidence at the trial shows that appellant was 
Sel Crcmp lve niCenulineOmasmune Sel lem On marijuana 
Cigarettes to Officer Tusan and the jury's determination 


males 


Cumevneleis adequately supported by the record. 

It also appears to be counsel for appellant's 
position that to allow any amendment to an indictment 
violates the Fourteenth Amendment. The amendment of 
cine jorSeseiniy aioclalewimeiae welelwes we Bl Wielteimeie Ole iehaial 
PMidmeieumeresubscance. such amendment as to form is 
Permessiple under federal law In Dye v. Sacks, 279 
F.2d 834, a habeas corpus proceeding by a state prisoner, 
at was held that an amendment to an indictment charging 
BUCMEC! MOMS joy Cicer wahas E) malsicleseieshone see) Cue eb yalewshin = 
name related to a matter of form and not of substance, 
and such amendment did not invade the petitioner's 
constitutional rights (United staves v. Fawcett, 115 F.2d 
764; United States v. Denny, 165 F.2d 668). It is sub- 
mitted that an amendment which merely corrects an indict- 
PeWQueteomrenleet a defendant’s true name 1s a matter of 
form only, and does not prejudice the defendant. 

CI AN EVIDENTIARY HEARING BY THE DISTRICT 

COURT AS TO APPELLANT'S CLAIM OF SUP- 

PRESSION OF EVIDENCE WAS NOT REQUIRED _ 

It is argued that under the principles stated 
mm vowieend v. Sain, 372 U.S. 293, 9 L.Ed.2d 770, 83 
S.Ct. 745, the court below was required to hold an 
evidentiary hearing on appellant's claim that evidence 
had been suppressed in erasing a certain tape recording 
of an interview with the appellant following his arrest. 

In the Townsend case, it was held that ina 


olde 


habeas corpus proceeding instituted by a state prisoner, 
emtederal court must grant a hearing if (1) the merits of 
Uiemetowual dispute were not resolved in the state hearing; 
(2) the state factual determination is not fairly supported 
by the record as a whole; (3) the factfinding procedure 
emplloyed= by the state court was mot adequate to afford 
@ fudieend fair hearing: (4) there is a substantial alle- 
gation of newly discovered evidence; (5) the material 
FACTS Were mow ecdocherely Cevelowses ei tlie Siegen Couicir 
hearing; or (6) for any reason it appears that the state 
weleir OF TAew Chic MO Bidiv@iecl whe eyoyollaeehaw Er wbIl Shaye! iteialic 
CAC IMMES eA - 
iiesstate Court record shows that there was 2 
fmepewreceolOame Olean interview with the appellant aiter 
he was taken into custody. The statements at trial as 
DOmapocmlanu sucdemand for Gne Gane, the reasons theretor, 
and the erasure of the tape are as follows: 
"MR, ARIEY. My client would like to say 
SOmeumine GO the Court, nem yjury is nou presenu. 
“THE COURT: Any members of the jury on the 
Cnewmles, Blair Matter presenu in thegeourtroom: 
"I hear no answer, and I don't see any. 
"THE BAILIFF: They are all upstairs. 
"THE COURT: People versus Charles Blair. 
"Let the record show that the defendant 
is present, together with his counsel, Mr. Ariey. 
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"Mr, Rowen is present, representing the 
Pecjolle 
"What do you wish to say, Mr. Blair? 

"THE DEFENDANT Judge, your Honor, this is 
about My case, concerning the facts [I have, concerning 
my innocence i'd like to say that at the last minute 
ves rerday ile cally SwitcleneS wlotee 1 Ine ie) joiconie iby 
inmniocenco wave been Gismissedy © Something, and 
tiie s the tape recording in this case. The tape 
Recording in this case will definitely show that L 
emmmoreclarence Blair. 

"THE COURT: How will it show it, except your 
own statements? 

“THE DEFENDANT: That I am not Clarence Blair 
Mewen ct committed no crime or nothing. This was 
taken down by the officers 

"THE COURT. That would not be admissible. Any 
self-serving statement which you deny would not be 
admissible 

-(He DEFENDANT But the fact is this: When 1 
was picked up this officer on the stand had me there 
asking me was I[ Clarence Blair and did JI know John 
Doe Blood, and the fact that -- 

THE COURNMN Yow can testify to that, 

"THE DEFENDANT: I know I can testify, but my 
testimony against this officer's testimony don’t mean 
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auras.  L've ¢otu proot Ol my innocence and I'd 
like to have that tape recording Le) aS ice JovelkyS 
the tape recording that they say they aren't going 
CO MEWS aie) eklss wrelsS 
"THE COURT: How do you feel about it, Mr. Ariey? 
"MR. ARIEY. I am confused I was told by 
Officer Tusan's superior officer that they had erased 
tmemcepe and that 1t doesn’t Exist mow; that the 
interview was taken down by tape recording and 
they subsequently erased the tape. 
tHE COURL= Will Me Misan testify to that? 
"MR. ARIEY. Yes. He said so. 
rE “COURT lit wiley clove ic laws wl iwehers 
feeording, then they can’t brine it into court.” (RT 
Slee. } 


Thereafter testimony was given as to the erasure 


of the tape. Sergeant Cunning testified that the tape 


was erased on February 22, 1960,* along with other tapes 


of interviews in order that the tapes could be reused 


ORT 91, 92), and that an additional reason for the 


prasure was that the tape consisted of self-serving 


declarations of the appellant (RT 94). The testimony 


shows that the erasure was dorein the ordinary course of 


wieidess pursuant tO instructions of a superior officer 


(RT 029 Sans 


The recording was made December 22, 1959. (RT 96.) 


ines 


This issue was before the state appellate 
court and was decided adverse to the appellant. The 
Com@em yecccd ini People v. Blaitgjmig5 Cal.App.2ed 1, 15 
Cal Rptr 533, at page 8 
"Defendant argues that the People suppressed 
the tape recording of the interview the officers had 
VEhGi an cmverm his arrests thab this interfered wich 
Uiesereparation of his dérense, and prevented him 
Pico lnenyaleyes ~@l iteialie ieieslel Il 
"The intentional suppression of material evi- 
dencemby the Svate would, of course, be a denial of 
emo urvel and due process, (Feople v. Kiinoa, 
peme ete ed 7413, 752 [3 Cal Rotr. 15° 340 P.2d 673). } 
But the erasure of the tape here in question does 
not appear to have been done intentionally for the 
SUppMeEssiTon or Evidence. Ihe testimony shows vhav 
the department was short of tapes and ordered eight 
or ten tapes erased so that they might be available 
Poemrcuse, Ihis was cone in the usual course of 
Ciowiess and pursuant GO Instructions Trom a superior 
Sitvecr., Atter hearing the entire matter explored, 
PWempetrci Ol fact impliedly came to the conclusion 
that erasing the tapes was done in good faith and 
Neoewnhoe the purpose Ol Supprescsing material evidence: 
iiewevidenice Sustains such an implied finding. 
Clearly, the erasure cf the tape did not prevent 


ae 
ee r— 


the defendant from having a fair trial." 

The above statements of the appellate court 
together with the state court record showed that all 
evidentiary features pertaining to the erasure of the 
bape were explored The evidence shows that the erasure 
of the tape did not prevent appellant from having a fair 
Gola eancmacthing Was contained therein that could have 
iia alia wey Giclee! aig wee joimsjeeiceicaleya ji loblts) Cleweidse 
Ineemveneas the evidentiary aspects of this claim were 
completely explored at the trial court level and such 
matters were fully disclosed in the appellate court 
Opinion, the federal district court was not required to 
erence sia SC\jwaleleiene levay Jorseheaticles lal wloials) © Melayu 

CONCLUSION 

it is respectfully submitted that the judgment 

er tnemcourn: below be affirmed 
Respectfully submitted, 


STANLEY MOSK 
Attorney General 


DORIS H. MAIER 
Assistant Attorney General 


EDSEL W. HAWS 
Deputy Attorney General 


Attorneys for Appellees 
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I C@Mediy wiht, din CCmiaASse wt aor wWaliola wae 
preparation of this brief, I have examined Rules 18 and 
19 of the United States Court of Appeals for the Ninth 
CACC » Ela] wisi, alin) iy Cjoalialoini, wl wWemsieoahays jones as! 


Dienuiimmcomliance with those rules. 


" §£DSEL W. HAWS” ~~ 
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